
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



158 COLUMBIA LAW REVIEW. 

Conflict of Law — Statute of Limitations. — The defendant's loco- 
motive in Canada set fire to an international bridge and an action for 
its destruction was brought in New Hampshire, under a Canadian 
statute, beyond the limitational period contained in that statute, but 
within the period of limitations of the forum. On transfer of the case 
to the Supreme Court, held, as regards the Canadian half, if there was 
evidence showing that the Canadian common law had not been changed 
by the statute, there would be ground for holding that the plaintiff was 
not barred of his action. Connecticut Valley Lumber Co. v. Maine 
Central R. B. (N. H. 1918) 103 Atl. 263. 

Statutes of limitations are generally construed as procedural and, 
therefore, to be governed by the lex fori. 1 Wood, Limitations (4th 
ed.) § 8; 18 Columbia Law Eev. 354. Accordingly, where a statute 
creates a cause of action, but does not limit the time within which the 
action must be brought, the statute of limitations of the forum governs. 
Louisville & N. B. B. v. Burhhart (1913) 154 Ky. 92, 157 S. W. 13; 
O'Shields v. BaUway (1889) 83 Ga. 621, 626, 10 S. "W. 268. But, where 
a statute creates a right which did not exist at common law and also 
prescribes a period within which the action must be brought, such limi- 
tation goes to the right and will control in the forum. Brunswick 
Terminal Co. v. National Bank (C. C. A. 1900) 99 Fed. 635; cf. The 
Harrisburg (1880) 119 IT. S. 199. It was suggested in the principal 
case that an exception to this rule should be made by construing a limi- 
tational period as not going to the right where it is contained in a 
statute declaratory of the common law. The reason for this exception 
would doubtless be that since there was formerly a right at common law 
unlimited by a period of limitations, a statute which embodied that 
right should not be taken to limit it. It is submitted that this is a mis- 
taken view. A statute creates new rights and remedies whether they 
resemble, or are different from, those previously existing, and the latter 
may continue to exist along with those newly created. Bellant v. 
Brown (1889) 78 Mich. 294, 44 N. W. 326; Byalls v. Mechanics' Mills 
(1889) 150 Mass. 190, 22 N. E. 756; cf. Clare v. New York etc. B. B. 
(1898) 172 Mass. 211, 51 N. E. 108. The rights under a statute are, 
therefore, limited by any provision therein contained, see Byalls v. 
Mechanics' Mills, supra, and a period of limitations contained in a 
statute should always be considered as going to the right. 

Constitutional Law — Eminent Domain — Award of Compensation — 
Court of Condemnation. — The Nebraska statute, Laws of 1917, c. 87, 
§§ 4a-4f, provided that in certain municipal condemnation proceedings 
the Supreme Court or the Chief Justice thereof should appoint a "court 
of condemnation" for appraising the value of the property and awarding 
compensation. Held, the "court of condemnation" exercised a judicial 
function and its members might be appointed by the Supreme Court, 
but it was not a "court" within the meaning of the constitutional pro- 
hibition against creating additional courts. Neb. Constitution, Art. 6, 
§ 1. In re Appraisement of Omaha Gas Plant (Neb. 1918) 169 N. W. 
725. 

There are two methods of condemning property by right of eminent 
domain: (a) by administrative order; (b) by judicial decree. 2 
Nichols, Eminent Domain (2nd ed.) §§ 369, 370, et seq. Examination 
of the Nebraska statute shows that it combines these two methods, and 
characteristics of both appear in the "court of condemnation" author- 
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ized: as in the former, it is appointed pursuant to condemnation by 
administrative order; it does not pass upon the right to condemn; 
though its award does not per se hind either party, the owner may 
appeal to a duly constituted court, where the award if affirmed is entered 
as a judgment against the city. As in judicial proceedings, it is 
appointed by a duly constituted court; its proceedings are not ex parte, 
and are legal in form; an appeal is heard upon the pleadings, proceed- 
ings, and evidence had before the "court of condemnation". It seems 
established that determining just compensation is a judicial function, 
Cooley, Const. Lim. (7th ed.) 817; Monongahela Navigation- Co. v. 
United States (1893) 148 U. S. 312, 327, 13 Sup. Ot. 622, and bodies 
for that purpose may be appointed by the judiciary, 2 Conn. Rev. Stat. 
1918, c. 277, § 5186, with which cf. Conn. Constitution, Art. 2 and Art 5, 
§ 1; N. Y. Constitution, Art. 1, § 7; 26 Stat. 492, c. 1001, § 3, but they 
are commonly called commissions or boards of appraisers. The fact 
that a tribunal is by statute called a "court" does not s"o constitute it, 
see proposed opinion of Taney, C. J., in Gordon v. United States 
(1864) 117 U. S. 697, 699, and in view of the mixed nature of the 
"court" in question, it is submitted that the holdings in the principal 
case are sound, especially since they accord with previous authority. 
Norwich Gas & Electric Go. v. City of Norwich (1904) 76 Conn. 565, 
57 Atl. 746. 

Constitutional Law — Federal Homestead Act — Exemptions. — Sec- 
tion 4 of the Homestead Act, U. S. Eev. Stat. § 2296, provides that 
lands acquired under the Act shall not become liable to the satisfaction 
of debts contracted prior to the issuing of the patent therefor. Such 
lands are granted to the patentee in fee simple. The defendant had 
obtained a judgment against the plaintiff in the state courts of Idaho, 
after the issuance of the patent to the plaintiff, upon indebtedness 
incurred prior to the issuance of the patent. Held, Holmes J. dissent- 
ing, the statute is constitutional, therefore a judgment lien on the land 
was invalid. Buddy v. Rossi (1918) 39 Sup. Ct. 46. 

The holding in the principal case has long been anticipated by state 
and lower federal courts. Gile v. Eallock (1873) 33 Wis. 523; Miller 
v. Little (1874) 47 Cal. 348; Seymour v. Sanders (C. C. 1874) 21 Fed. 
Cas. !No. 12690. Nevertheless, it involves conflicting principles of law. 
The statute is a federal interference with the execution of a judgment 
of a state court upon land belonging, at the time the judgment was 
rendered, to a citizen of the state, although on a cause of action accru- 
ing when the land belonged to the United States. In matters of 
municipal concern, the power of. the states is plenary and exclusive. 
Cooper v. Roberts (1855) 59 XT. S. 173, 182; Pollard's Lessee v. Ragan 
(1845) 44 IT. S. 212, 223. Where Congress granted land to a state 
expressly for a certain purpose, the state had power subsequently to 
apply it to another purpose, Alabama v. Schmidt (1914) 232 TJ. S. 168, 
34 Sup. Ct. 301; Cooper v. Roberts, supra, for a grant of land extin- 
guishes all the grantor's rights. Alabama v. Schmidt, supra; Fletcher 
v. Peek (1810) 10 IT. S. 87, 137. On the other hand, Congress has full 
regulatory and dispositive powers over territory belonging to the United 
States. U. S. Constitution, Art. IV, § 3, cl. 2; Art. I, § 8, cl. 18; 
cf. McGulloch v. Maryland (1819) 17 U. S. 316, 421. It may dispose 
of public land as it sees fit. United States v. Gratiot (1840) 39 U. S. 
526, 538; it may allot Indian lands to an Indian citizen of a state, 
subject to restrictions against alienation and incumbrances, Tiger v. 



